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GENERAL BANKING LITIGATION 
County Recorder Not Required To 
Expunge Financing Statement [OH APP] 

This matter involved a complaint for the issuance of a writ of 
mandamus, filed by an elected county judge against the elected 
county recorder. The judge asked the court to direct the county 
recorder to expunge and cancel UCC financing statements 
from the official records of the county recorder and delete them 
from the index of the records.

The judge had previously presided over a foreclosure case, 
in which he entered a judgment of foreclosure in favor of a 
bank and against the property owner in the case. The property 
owner subsequently filed a UCC financing statement naming 
the judge as a debtor on a lien. The judge claimed that the 
financing statement was “spurious;” but, regardless of the false 
nature of the document, the county recorder recorded the 
document. The recorder then accepted an amended recording 
of the document that was refiled by the previous property 
owner, again naming the judge as a debtor. The judge then filed 
the writ of mandamus claiming that the recorder had a “clear 
legal duty” to reject the filings. The complaint asserted that 
the alleged fraudulent records impact the title to the judge’s 
own real estate and his credit. The judge requested that the 
county recorder be ordered to strike and withdraw the financial 
statements from the official records.

In STATE EX REL. GORMLEY v. JORDAN, 2020-Ohio-
4759, 2020 Ohio App. LEXIS 3571 (Ohio Ct. App. Sept. 30, 
2020), the court determined that the judge was not entitled to 
a writ of mandamus ordering the county recorder to expunge 
fraudulent financing statements because the county recorder 
had no clear legal duty to determine the legitimacy of the 
financial statements that were accepted and recorded. The 
court reasoned that in order to warrant a writ of mandamus, 
the judge would have to prove three elements by clear and 

convincing evidence: (1) that the judge had a clear legal right 
to the requested relief, (2) that the recorder had a clear legal 
duty to expunge the financial records, and (3) that a remedy 
was not available in the ordinary course of the law. The court 
held that because the county recorder had no clear legal duty 
to determine whether financing statements were valid prior to 
accepting and recording them, the judge did not have a clear 
legal right to the relief sought. The court also noted that even 
if the judge had been capable of proving the first two elements, 
there were adequate civil remedies available to him. Therefore, 
the motion to dismiss was granted. [By Linzy Hill linz.hill@ttu.
edu Ed. Grant Coffey]

Guarantors Are Not “Applicants” 
Under the Equal Credit 
Opportunity Act [11TH CIR] 
A bank extended a loan to a husband for his law firm, with the 
husband as guarantor. The bank also loaned money to an LLC 
whose sole member was a company owned by the wife. The 
LLC loan was guaranteed by the wife, husband, and the firm. 
The second loan provided that a default by any party on any 
loan held by the bank would result in a default on the LLC’s 
loan. Both loans were later in default, and the bank warned 
obligors the loans would be accelerated if the defaults were not 
cured. The law firm’s loan defaulted first, and the LLC’s loan 
defaulting soon after. The obligors alleged the bank attempted 
to coerce the wife into securing the law firm’s loan with the 
LLC as collateral, but the wife refused. The obligors did not 
cure the defaults, so the bank filed a complaint against the 
couple, firm, and LLC for the breach of the loan agreements.

The wife, husband, LLC and the firm counterclaimed, alleging 
the bank violated the Equal Credit Opportunity Act (ECOA) 
by discriminating on the basis of marital status, because the 
bank required the husband, wife, and the law firm to guarantee 
the LLC’s loan. The bank moved to dismiss the counterclaims 
for lack of standing, and the district court granted the motion in 
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part because the guarantors of the loan were not “applicants” 
under the ECOA. However, one of the counterclaims brought 
by both the wife and LLC was not dismissed, because it 
sufficiently pled that the wife and the LLC were “applicants” 
under the ECOA. The bank then moved for summary 
judgment for the remaining counterclaim. The district court 
granted the summary judgment motion because the obligors 
admitted to the default, determined the wife was not an 
“applicant” under the ECOA, but rather was a guarantor, 
and that the LLC could not have been discriminated upon 
because of marital status because it was an entity and not a 
natural person.

In REGIONS BANK v. LEGAL OUTSOURCE PA, 936 
F.3d 1184 (11th Cir. 20I9), the court of appeals analyzed the 
ECOA with respect to the counterclaim brought by the wife 
and agreed with the district court. Under 15 U.S.C. § 1691a(a)
(l) of the ECOA, it is unlawful for a creditor to discriminate 
against an applicant on the basis of marital status. Section 
691a(b) defined “applicant” narrowly. The obligors relied 
on the definition provided in Regulation B in 12 C.F.R. § 
202.2(e), promulgated by the Federal Reserve Board for 
their argument. The court used the two step framework 
from Chevron US.A. Inc. v. Nat’/ Res. Def Council, Inc., 
467 U.S. 837 (1984), to analyze the case. That framework 
considers the statutory language first and, only if the statute 
is ambiguous, looks to an agency interpretation. Following 
this analysis, the court determined the term “guarantor” is 
not included in the definition of “applicant” in the ECOA and 
that the language is not ambiguous. Accordingly, the Federal 
Reserve Board interpretation of the statute did not have to be 
followed. Therefore, because the wife was a guarantor and not 
an “applicant” under the ECOA, the district court did not err 
in granting summary judgment for the bank. [By Rebekkah 
Navas rebekkah.g.jones@ttu.edu Ed. Melissa Clark]

Federally Chartered Credit 
Unions Meet Complete Diversity 
Requirements Based on Principal 
Place of Business [4TH CIR]  

A credit union, chartered under the Federal Credit Union 
Act of 1934 (FCUA) with headquarters in Virginia, sold a 
portfolio of debt instruments to a debt collection agency. 
That initial agency then sold the debt portfolio to a second 
collection agency, in breach of its contract with the credit 
union. The agencies then used devious collection methods 
with respect to the debtors whose debts had been purchased 
that reflected poorly on the credit union and interfered 
with the credit union’s ability to conduct business. For such 
reasons, the credit union sued both collection agencies in 

federal court. The agencies then moved to dismiss for lack 
of diversity, claiming the “state-of-incorporation” clause in 
28 U.S.C. § 1332(c)(l) the statute governing the citizenship 
of corporations did not apply to federal corporations. Under 
that statute, an entity is deemed to be a citizen where it is 
incorporated and where it has its principal place of business. 
The district court granted the motion, reasoning that both 
the state-of  incorporation clause and the statute’s “principal-
place-of-business” clause must apply to a corporation in order 
for a federal court to exercise subject matter jurisdiction based 
on diversity of citizenship. The credit union appealed the 
dismissal.

In NAVY FED. CREDIT UNION. v. LTD. FIN. SERVS., 
LP, 972 F.3d 344 (4th Cir. 2020), the court of appeals 
reversed the district court’s holding, instead holding that 
federally chartered credit unions, because they have no state of 
incorporation, should only be considered citizens of the state 
of their principal place of business. Therefore, the district court 
did have subject matter jurisdiction over the claim based upon 
diversity of citizenship. The collection agencies had argued (1) 
that, under the FCUA, the credit union was not a corporation, 
so § 1332(c)(l)’s state-ofi ncorporation clause did not apply 
to it; (2) that, because § 1332(c)(l)’s state-ofi ncorporation 
clause did not apply, its principal-place-of-business clause did 
not apply either because both clauses are required in order 
to maintain complete diversity; and (3) that under Bankers’ 
Trust Co.  v.  Texas & Pacific Railway Co., 241 U.S. 295 
(1916), federal corporations could not maintain complete 
diversity unless Congress passed a statute so providing. The 
court rejected each of the collection agencies’ arguments in 
tum. First, the court determined that the credit union was 
a corporation under FCUA. While the collection agencies 
attempted to draw a distinction between ‘corporations’ 
and ‘associations’ within FCUA, the court held that FCUA 
is explicit in defining federally chartered credit unions as 
corporations. Second, since the credit union was a corporation 
under the FCUA, the question became how to apply § 1332(c)
(l) because the credit union, as a federal corporation, lacked 
state citizenship under the statute’s state-of-incorporation 
clause. The collection agencies argued that each of the two 
clauses were to be “taken jointly” since the conjunction ‘and’ 
between them should be read to mean ‘along with.’ Instead, 
the court ruled that the plain meaning of the word ‘and,’ 
coupled with its usage in the rest of§ 1332(c), meant ‘in 
addition to.’ Therefore, the principal-place-of-business clause 
could assign the credit union state citizenship independent 
of the state-of-incorporation clause. Here, the credit union’s 
principal  place-of-business was Virginia. Finally, Bankers’ 
Trust, which held that federally chartered corporations could 
not be diverse, acknowledged that Congress c o u l d 
statutorily recognize federal corporations as diverse if it chose 
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to do so. Congress passed 28 U.S.C. § 1332(c)(l) after the 
decision in Bankers’ Trust and, under the reasoning of the 
appellate court, Congress thereby recognized the potential 
diversity of federal corporations for diversity jurisdiction 
purposes. [By Will Watson will.watson@ttu.edu Ed. Melissa 
Clark]

SECURITY INTERESTS 
Diamonds, Debt and Deception: 
Consignor’s Liabilities for Claims 
of a Secured Creditor Against 
Pledged Collateral [BKR SD NY] 

In this chapter 7 case, the debtor had consigned diamonds 
(valued by the court to be worth more than $1.2million) to a 
pawn shop that sold them without providing notice to a creditor 
with a security interest in the diamonds. The pawn shop loaned 
money to the debtor secured by the diamonds despite having 
constructive knowledge that the assets were security for another 
party. Later, the pawn shop sold the diamonds in a private sale. 
The Chapter 7 trustee sued to obtain the diamonds or their 
value.

In IN RE A.N. FRIEDA DIAMONDS INC., 616 B.R. 295 
(Bankr. S.D. N.Y. 2019), the bankruptcy court evaluated the 
trustee’s claim. The court noted that New York law permits 
a pawnbroker to engage in “pawning type” transactions but 
that pawnbrokers are required to keep books and records that 
show the nature of property pledged and the identity of the 
person who delivered the property. A duly licensed pawnbroker 
has a lien upon property pawned for the loan. If the loan goes 
into default, then the pawnbroker may sell the property to 
recover its loss. The pledgor has four months to redeem the 
property before the pawnbroker may sell the property. NY 
UCC §§ 610, 611 also requires notice to be given to any other 
secured creditor who has perfected an interest in the collateral 
by filing a financing statement. This notice must be given at 
least 30 days before the sale. Here, however, pawnbroker gave 
no notice of the private sale even though the pawnbroker had 
constructive notice that an entity had a security interest in the 
diamonds.  The pawnbroker’s actions accordingly constituted 
conversion because the improper disposition by a junior 
creditor of collateral in which another creditor has a valid and 
perfected lien constitutes conversion of the senior creditor’s 
interests. The pawnbroker was therefore liable to the secured 
creditor for the value of the diamonds. Because the secured 
creditor had assigned its rights to the Chapter 7 trustee, the 
court entered judgment for the trustee. [By Jimmy D. Vaughn 
jimmy.d.vaughn@ttu.edu Ed. Grant Rodgers]

Changing Mortgagees and 
Securitization Did Not Affect 
Borrowers Duty to Repay  [6THCIR] 

A mortgage provided that the note could be “sold one or 
more times without prior notice to the borrower.” The lender 
transferred the note to a subsequent mortgagee. The signature 
page, however, was only stamped but not dated. That mortgagee 
then transferred the note again. The current lender purchased 
the note and offered to short sale the house in lieu of foreclosure. 
The borrower, however, decided to attempt a modification of 
her loan under the Home Affordable Modification Program 
(“HAMP”). The lender requested documents numerous times 
but eventually rejected the proposed mortgage modification 
because the borrower did not give it adequate documentation. 
Later, the borrower sued, claiming (1) the selling of her debt to 
a pool of anonymous investors in a series of transactions severed 
her contractual relationship with the lender, (2) the original 
lender had given her a fraudulent loan because the funds came 
from a pool of anonymous investors, (3) the original lender 
had not provided consideration for the loan, so the note and 
mortgage were void, and (4) the use of MERS in the mortgage 
transaction created a “wild deed” and, at the very least, is 
evidence the lender attempted to commit fraud. The district 
court dismissed the action for failure to state a claim.

In THOMPSON v. BANK OF AM., N.A., 773 F.3d 741 (6th 
Cir. 2014), the court held the borrower did not have superior 
title to that of the holder of the note. The borrower argued 
that, because third parties had purchased her note, the debt 
had been paid and she had superior title to the property. 
Tennessee is a “title theory” state when a borrower obtains 
a mortgage the lender, or holder of the note, has title to the 
property. The buyer does not get title to the property until she 
has satisfied her mortgage. The borrower failed to make any 
factual showing that the debt had been forgiven, cancelled, or 
fully paid. Likewise, all of the borrower’s claims for fraud also 
failed. The Court emphasized that the deed of trust explicitly 
allowed MERS to act for the note holder. Additionally, the 
Court stated that a party alleging fraud must specify the time, 
place and content of the alleged misrepresentation and describe 
the injury resulting from the fraud. Here, the borrower did 
not adequately state a claim for fraud because the mortgage 
allowed for the reselling of her note and the negotiable note 
had stamps and allonges designating the mortgage holder. 
Additionally, the borrower’s inability to modify the loan with 
the current lender did not rise to misrepresentation because 
the lender never promised the borrower would be qualified to 
modify the loan under HAMP. Therefore, there was no basis 
for the borrower’s fraud claims and title to the property was not 
clouded. [By Caytlin Pichla Ed. Melissa Clark]
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Bank Not Liable for Seeking 
Payment Directly From Current 
and Former Account Parties After 
Debtor Defaulted  [5THCIR] 

The debtor was an equipment manufacturer in the oil and gas 
industry. A bank loaned the debtor money under a revolving 
line of credit to fund the debtor’s general business operations 
(Loan 1). The debtor could borrow up to a certain sum, 
depending on what its accounts receivables borrowing base 
would support. Loan 1 matured in four years. One year before 
the maturity date on Loan 1, the debtor was offered a large 
business opportunity, and it went to the bank to ask for a 
second, separate loan to fund this opportunity (Loan 2), which 
was granted. Work on the new job would not begin for another 
year, just one month before Loan 2 matured. The parties 
initially extended the maturity date on Loan 2, but there were 
no further extensions for Loan 2. Both commercial loans 
wound up in default as a result of nonpayment upon maturity, 
and as provided in both agreements, the bank started collecting 
directly from the debtor’s customers. Not only did the bank 
seek to collect the accounts from the debtor’s customers, but 
it also attempted to collect sums from the debtor’s customers 
that owed the debtor nothing. The bank also sued the debtor 
to recover the loans’ unpaid balances. The debtor counter sued, 
alleging breach of contract, breach of the duty of good faith, 
negligent misrepresentation, and tortious interference with 
business transactions. Following a bench trial, a magistrate 
judge determined that the bank had breached Loan 2 by 
failing to continue funding as needed for the new job, relying 
on the purpose of Loan 2 set forth in its preamble, and on 
oral and expert evidence. The magistrate judge ruled, however, 
that the bank had not breached Loan 1. The magistrate also 
ruled in favor of the debtor for its counterclaims of negligent 
misrepresentation and tortious interference with business 
transactions and refused to award attorney’s fees to the bank.

In WHITNEY BANK v. SMI COS. GLOBAL, 949 F.3d 
196 (5th Cir. 2020), the Fifth Circuit Court of Appeals, 
applying Louisiana law, affirmed in part, reversed in part, and 
remanded. The court of appeals reversed the breach of contract 
claim for two reasons. First, the mere recital in the preamble 
to the loan agreement that the purpose of Loan 2 was to fund 
completion of the contract did not require the bank to continue 
to provide funding until that purpose was fulfilled, and 
second, the other breach of contract claims were based on oral 
agreements and were unenforceable under Louisiana law. The 
court also reversed the negligent misrepresentation claims for 
these reasons. As for the tortious interference claim, the court 
stated that in order to succeed on that claim, the plaintiff must 

prove, by a preponderance of the evidence, that the defendant 
improperly influenced others to not deal with the plaintiff. 
In addition, the plaintiff must prove the bank had acted with 
actual malice in attempting to collect funds from third parties 
that owed the debtor nothing. The court determined that the 
bank, in going straight to the debtor’s customers to collect 
payments, had not been motivated by malice, but rather it had 
been motivated by its legal right to collect the debt. The court 
affirmed the decision of the magistrate judge not to award the 
bank its legal fees, however, because better communication 
with the debtor could have avoided the problems that arose 
when the bank attempted to collect funds from entities that 
owed the debtor nothing.

The dissent concluded that the bank’s actions evidenced 
sufficient malice to support a tortious interference claim. 
Moreover, the dissent concluded that the bank had breached 
the contract and acted with ill will by attempting to collect 
from entities that owed nothing to the debtor. This behavior 
destroyed the debtors’ business, and claims arising from that 
behavior should be offset against the amounts the debtor owed 
the bank on the loans, in the opinion of the dissent. [By Will 
Watson will.watson@ttu.edu Ed. Matthew Fosheim]

Creditor was Unsecured in 
Bankruptcy Because it Failed to 
Refile its Financing Statement Four 
Months After the Debtor Company 
Changed its Name [BKR D MN] 

The debtor filed for chapter 11 protection and a purported 
secured creditor sought adequate protection of its alleged 
security interest. Pre-petition, the creditor had leased a 
building and loaned over $14 million to the debtor company. 
In connection with the loan, debtor company and creditor 
executed two promissory notes. The same day the promissory 
notes were executed, the creditor and debtor entered into a 
security agreement that granted the creditor a security interest 
in the debtor’s equipment, inventory, lease agreement, and 
other accounts and personal property. The creditor perfected 
the security agreement by filing a financing statement with the 
Minnesota Secretary of State in 2010.

The debtor company lost money in the first two years and the 
creditor sold all its shares to another party. The new shareholder 
changed the name of the debtor company from Unger Meat 
Company to Rancher’s Legacy Meat Company. More than a 
year after the name change, the creditor filed a continuation 
statement using the previous name of the company. Then, more 
than three years after filing the continuation statement, the 
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creditor filed an amendment with the new company name. The 
debtor and its creditors’ committee argued that the creditor’s 
financing statement lapsed after it failed to file an amendment 
to the financing statement with the new name, making the 
creditor an unsecured party. The creditor argued that filing 
subsequent statements revived the financing statement and 
made the creditor a secured party. The creditors’ committee 
moved for partial summary judgment and argued that the 
debtor’s estate could avoid the creditor’s security interest.

In OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF RANCHER’S LEGACY MEAT CO. v. 
RATCLIFF, 616 B.R. 532 (Bankr. D. Minn. 2020), the court 
held that the creditor did not hold a perfected security interest. 
The court first looked at Minnesota law, which has adopted 
the UCC §§ 9-506 and 507. According to state law, financing 
statements become seriously misleading when the company 
to which it refers changes its name in a material way. The 
financing statement is then only effective to perfect the security 
interest with respect to collateral owned by the debtor before 
the name change or acquired by the debtor within four months 
following the name change. A financing statement lapses as 
to new collateral, making the creditor an unsecured party, 
four months after the name change unless a continuation 
statement is filed before the lapse. Under state law, once an 
interest becomes unperfected, it is deemed to never have been 
perfected. Because the debtor company changed its name, 
the creditor’s original financing statement became seriously 
misleading. The creditor had. four months from the company’s 
name change to file an amendment or continuation statement 
to ensure his financing statement was not seriously misleading. 
Because the creditor did not do this, the financing statement 
became ineffective, the creditor’s interest lapsed, and the 
security interest became unperfected. Further, the court stated 
that a continuation statement cannot revive a lapsed financing 
statement. The debtor argued that subsequent filings gave 
enough notice to grant the creditor a perfected security interest. 
However, the court stated that subsequent filings referred back 
to a lapsed financing statement that was no longer valid. Also, 
the first continuation statement included the incorrect debtor 
company name and the later filing was insufficient to operate 
as a financing statement under state law. The court granted 
the creditor committee’s partial summary judgment and held 
that the creditor had an unperfected security interest. For that 
reason, the creditor was not entitled to adequate protection of 
its interest. [By Sonam James sonam.james@ttu.edu Ed. Grant 
Rodgers]

Attorney Holding Funds in Escrow 
Was Not Possession of Funds for 
Perfection Purposes [SD NY] 

A debtor borrowed money from the creditor, granting the 
creditor a security interest in all goods, money, instruments, 
and accounts. The creditor filed a UCC financing statement, in 
order to perfect its security interest. Two years later, the debtor 
defaulted on the loan and the creditor sued to recover the debt 
in state court. During this time the loan had been outstanding, 
the debtor was planning to sell a New York City apartment 
the debtor owned. The creditor discovered this and moved 
for a temporary restraining order (“TRO”) “and an order of 
attachment to prevent [the debtor] from spending the proceeds 
of this contemplated sale.” The state court granted the TRO, 
requiring the debtor to hold the proceeds of the sale in escrow. 
The following year, the court modified the TRO, changing it 
in two ways. First, it authorized the debtor to “make eleven 
specified payments out of the sale proceeds to parties involved 
in the transaction.” Second, it required the debtor’s attorney 
to hold the remaining proceeds in escrow in his attorney 
account. The court then ruled in favor of the creditor, ordering 
the debtor’s attorney to “deposit the escrowed funds with 
the registry of the court.” Before the creditor could perfect 
its security interest in the sale proceeds, the debtor filed for 
chapter 11, staying the obligation of the debtor’s attorney to 
deposit the funds into the registry and ordering the attorney to 
transfer the funds to the debtor’s debtor in possession account. 
The debtor then moved for a cash collateral order allowing it to 
use the funds, but the creditor objected on the basis that it had 
a perfected security interest in the funds. The bankruptcy court 
denied the creditor’s claim and granted the debtor’s motion.

In IN RE LIDDLE, 613 B.R. 186, (S.D.N.Y. 2020), the 
district court affirmed the bankruptcy court order. The sole 
issue on appeal was whether the creditor had perfected its 
security interest in the sale proceeds. The creditor argued 
that its security interest in the proceeds was perfected when 
the attorney deposited the money in his escrow account. The 
creditor argued that the escrow account was in its possession 
because the attorney was acting as its agent. Under the New 
York U.C.C. § 9-313(a), possession of funds by “an agent of 
the creditor generally” suffices to perfect a security interest. 
For a principal-agent relationship to arise, the principal must 
manifest assent to the agent, who acts on the principal’s behalf. 
While the attorney was the debtor’s agent, the court found no 
evidence suggesting the attorney was the creditor’s agent as 
well. This is because the modification to the TRO required 
the attorney “to take only limited, specific actions with respect 
to [the creditor].” The court also held that the transfer of the 



§ 523(a)(2)(A) is that the fraud not be related to the debtor’s or 
an insider’s financial condition. Under § 523(a)(2)(B), a debtor 
is denied his discharge when he makes a written statement 
that is materially false respecting the debtor’s or the insider’s 
financial condition, on which the creditor reasonably relied, 
and which was made with intent to deceive the creditor. The 
court concluded that in this case the debt was non dischargeable 
under § 523(a)(2)(B), but not under § 523(a)(2)(A). The debtor 
had made misrepresentations about his financial condition, and 
because those statements were written, they were actionable 
under § 523(a)(2)(B). However, the misrepresentations did not 
prevent the debtor from obtaining a discharge under § 523(a)
(2)(A) because essentially they concerned the debtor’s financial 
condition. [By Jessica Longoria jessica.longoria@ttu.edu Ed. 
Grant Rodgers]

Creditors That Do Not Object 
to Court Orders Are Bound By 
Those Orders [BKREDAR] 

The debtor borrowed money to buy a car and, in exchange, 
gave the lender a security interest in the car. The debtor 
filed for Chapter 13 bankruptcy and proceeded through the 
confirmation process. The creditor had filed a proof of claim 
asserting that the vehicle was worth $10,542.89, but the debtor’s 
plan provided that the car had a secured value of $8000, and 
that the plan would pay the creditor $12,000, representing the 
creditor’s secured and unsecured claim. The creditor did not 
object to the confirmation order.

Later, while attempting to obtain her driver’s license, 
the debtor’s daughter accidentally drove the car into the 
department of motor vehicles, totally destroying the vehicle 
and causing the daughter not to obtain her license, When the 
vehicle was totaled and over $4000 of insurance paid out, the 
creditor moved to lift the stay to obtain the entire amount of 
the insurance. The debtor opposed the motion, arguing that 
only $262.94 was remaining on the creditor’s secured claim; 
the debtor had made all payments on time, and only $2542.89 
remained to be paid on the creditor’s unsecured claim. The 
creditor claimed it was entitled to the full amount paid by the 
insurance based on the original secured loan it had with the 
debtor.

In IN RE SMITH, 616 B.R. 773 (Bankr. E.D. Ark. 2020) 
the court refused to lift the stay but found the creditor did 
have an interest in the insurance proceeds in the amount of 
$262.94. The creditor was bound by the previous court order 
that it had not contested, and the unfortunate accident did not 
change that situation. Moreover, the court explained it would 
not grant the creditor relief from the stay because the debtor 
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proceeds to the escrow account controlled by the attorney did 
not fulfill possession requirements of§ 9-313(a) of the New 
York UCC. Next, the creditor argued it had perfected its 
security interest in the proceeds under § 9-313(c)(2) of New 
York’s UCC, providing that “a secured party takes possession 
of collateral in the possession, of a person other than the 
debtor . . . when ... the person takes possession of collateral 
after having authenticated a record acknowledging that it will 
hold possession of collateral for the secured party’s benefit.” 
The court found that the requirements of this section were not 
met because there was no language in the TRO that showed 
the attorney was holding the proceeds for the benefit of the 
creditor. Therefore, the court held that that creditor did not 
perfect its security interest in the escrowed funds. [By Grant 
Rodgers Grant.rodgers@ttu.edu Ed. Kurt Brown]

BANKRUPTCY
Statements Regarding Financial 
Condition Not Actionable Under 
Section 523(a)(2)(A) [BKR CD IL] 

The debtor needed a loan from the creditors. When the parties 
discussed the possibility of a loan, the debtor represented in 
writing that he owned the real property that was to secure the 
loan. Specifically, he mentioned that the properties were free 
and clear of liens, were worth a certain sum, had no mortgages, 
and generated significant income from renters. Believing what 
the debtor told him, the creditor agreed to loan the debtor 
the alleged value of the collateral, knowing there was a “great 
urgency” from the debtor to acquire a loan. The creditor knew 
that the debtor needed to borrow money so the debtor could 
avoid liens by unpaid subcontractors. However, it turned out 
that the properties had been previously used to secure other 
loans. Furthermore, the debtor did not own the properties; 
rather, they were owned by various corporations that the debtor 
claimed to own, along with other parties. In addition, the 
properties were under the control of a bank. Shortly thereafter, 
the debtor filed for chapter 7 bankruptcy, not having paid any 
of the loan from the creditor, and sought to obtain a discharge 
of the debt. The creditor then filed suit, claiming that the loan 
was not dischargeable because it was obtained by fraud and 
misrepresentation.

In PLIURA v. BRADY (IN RE BRADY), 616 B.R. 753 (Bankr. 
C.D. Ill. 2020), the court first analyzed the creditors’ argument 
under 11 U.S.C. §§ 523(a)(2)(A) (B). The statute provides that 
for a claim under § 523(a)(2)(A), the debtor must have made 
a false statement to obtain money, property or services, or 
the refinancing of credit, obtained by false pretenses, a false 
representation or actual fraud. Another key requirement under 
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was not only current on the court  approved plan, but in fact 
ahead of schedule on payments. Therefore, there was no reason 
to suspect the creditor would not be paid. [By Caytlin Pichla 
Ed. Grant Coffey]

Debtor-in-Possession Lending: 
Debtor’s Covenants and Duties 
Imposed on Lenders [BKR SD NY] 

A bank sued a fellow lender to a debtor company that had 
filed a chapter 11 bankruptcy case. The bank claimed breach 
of contract, tortious interference and breach of fiduciary 
duty. Both bank and the other lender entered into a debtor-
in-possession (DIP) credit facility to provide the debtor with 
financing during its bankruptcy case. Later, the other lender 
sought to acquire all the debtor’s assets in the company. The 
bank objected to the proposed terms of the sale, and the lender 
proposed a modification that provided that it would complete 
the sale and the bank would receive equity in the debtor. The 
bank objected on grounds that the proposed terms violated the 
DIP credit agreement, but the Bankruptcy Court approved 
the terms. The bank then alleged that lender refused to issue 
agreed-upon stock to the bank unless the bank agreed to release 
of all the bank’s claims against the lender. After the bank sued, 
the lender filed a motion to dismiss, asserting the bank’s claims 
were precluded by the Bankruptcy Court’s previous orders.

In KEYBANK NAT’L ASS’N v. FRANKLIN ADVISERS, 
INC., 616 B.R. 14, (Bankr. S.D.N.Y. 2020), the court held 
that covenants by debtors in DIP credit agreements do not 
impose contractual obligations on the other DIP lenders, and 
thus cannot not be the basis for a breach of contract claim by 
one DIP lender against another. Therefore, the court dismissed 
the bank’s breach of contract claim and the related claim of 
tortious interference with the DIP credit agreement because 
the parties were permitted to agree to changes in the contract 
terms. However, the court did find that the bank sufficiently 
alleged its rightful ownership of specific shares and the fiduciary 
duties owed to those shares by the lender. [By Liam Keaney 
lkeaney@ttu.edu Ed. Grant Coffey]

To Discharge or Not to Discharge, 
Therein Lies the Question [5TH CIR] 

The debtor filed a chapter 7 bankruptcy for himself, having 
guaranteed roughly $41 million of loans to his natural disaster 
remediation businesses. The successor-in-interest to the original 
lender (the “Lender”) commenced an adversary proceeding 
seeking to have the debts held to be nondischargeable under 
11 U.S.C. § 523(a)(2)(A) as having been obtained by fraud 
and § 523(a)(6) as having arisen from a willful and malicious 

injury. The Lender alleged that the debtor has wrongfully 
diverted funds that should have gone to itself in accordance 
with a charging order. As to the section 523(a)(2)(A) claim, 
the Lender contended that the debtor has made a fake loan to 
a Panamanian friend to divert funds away from the lender that 
should have been used to repay the Lender. The section 523(a)
(6) claim was based on allegations that the Lender should have 
received funds distributed from a limited partnership. The 
bankruptcy court granted summary judgment in favor of the 
debtor.

In IN RE GREEN, 968 F.3d 516 (5th Cir. 2020), the court 
of appeals affirmed the grant of summary judgment on the § 
523(a)(2)(A) claim but reversed the grant of summary judgment 
on the§ 523(a)(6) claim. On the first count alleged by the 
creditor, the court of appeals reasoned that the Lender had not, 
as required by § 523(a)(2)(A), alleged that the debt had been 
obtained by fraud. Thus, summary judgment was correctly 
granted as to this count. However, on the second count arising 
under § 523(a)(6), there were two issues to consider. The 
appellate court agreed that there was no viable cause of action 
for failing to make distributions from a limited partnership. 
However, there was a triable issue as to distributions that 
actually had been made. An affidavit submitted on behalf of 
the Lender presented evidence that, contrary to the debtor’s 
claim, the Lender had not agreed that the debtor could use 
funds distributed from the limited partnership for purposes 
other than to repay the debt. The bankruptcy court had 
incorrectly rejected the affidavit supporting the Lender’s claim, 
but on a motion for summary judgment it was inappropriate for 
the court to weigh the evidence presented. Rather, the court’s 
only job was to determine if the non-movant had adduced 
admissible evidence that ultimately could be found to prove 
its case. [By Colton Sniegowski Colton.Sniegowski@ttu.edu Ed. 
Matthew Fosheim]

Violation of Automatic Bankruptcy Stay 
Depends on Whether the Property 
Belongs to Estate or Debtor [9TH CIR] 

A real property owner refinanced its property with a loan 
secured by a deed of trust. The property owner fell behind 
on assessments owed to its Homeowner’s Association (HOA) 
and filed a chapter 7 bankruptcy case. The deed of trust was 
subsequently reassigned to a bank. After the property was sold 
in a non-judicial foreclosure sale, the bank sued in the Federal 
District Court, naming the HOA, and several others, as the 
defendants. The bank alleged that there had been a wrongful 
foreclosure. The bank sought to quiet title against all parties 
named in the suit. Lastly, the bank requested the court grant 
equitable relief from foreclosure and a preliminary injunction 
to prohibit the purchaser of the property from selling it.
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In CITIMORTGAGE, INC. v. CORTE MADERA 
HOMEOWNERS ASS’ N, 962 F.3d 1103 (9th Cir. 2020), 
the court considered whether the HOA’s required notices of 
delinquent assessments and default violated the automatic 
bankruptcy stay, because if they did violate the automatic stay, 
they were void. The bank’s complaint alleged that the property 
under question was either property of the estate or property of 
the debtor. The court ruled that if the property was the property 
of the debtor, the stay had been lifted at the earliest on the date 
the bankruptcy case was closed, dismissed, or the debtor was 
discharged. Here, the earliest of those three dates was the date 
of the bankruptcy discharge. Because the bankruptcy discharge 
occurred before the HOA sent any foreclosure-related notices, 
if the property was in fact the property of the debtor, the HOA 
foreclosure had not violated the automatic stay. Accordingly, 
the case was remanded to consider whether the property   was 
the property of the debtor or of the estate, to determine whether 
the notices of the foreclosure sale, and therefore the foreclosure 
that followed, violated the bankruptcy stay and was void. [By 
Linzy Hill linz.hill@ttu.edu Ed. Grant Coffey]

Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the 
association. Although Tracy is pleased to be able to serve 
as a resource for NDBA members in responding to their 
questions, she is providing general information, not legal 
advice. Banks must obtain legal advice from counsel who has 
been retained by the bank to represent the bank’s interests in 
a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 
701.772.8111 or email at tracy@ndba.com. 

Tracy Kennedy
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